
  1 please.  

  2 THE WITNESS:  L-o-r-e-t-t-a.

  3 THE CLERK:  Name the city and state in which 

  4 you reside.  

  5 THE WITNESS:  762 Scotland Road, South 

  6 Orange, New Jersey 07079.

  7 LORI SMITH,

  8 called on behalf of the petitioner, having been first 

  9 duly sworn, was examined and testified on her oath as 

 10 follows:

 11 DIRECT EXAMINATION

 12 BY MS. PUZONE:

 13 Q Good afternoon.

 14 A Good afternoon.

 15 Q What is your occupation?

 16 A Well, right now I'm kind of semiretired.  I 

 17 was a nurses' aide, but I still do private duty every 

 18 once in a while.

 19 Q What are your activities outside of work?

 20 A I'm minister at the Essex County Prison 

 21 System in New Jersey and the halfway house in Newark.

 22 Q Do you teach anything?

 23 A I teach Sabbath school.

 24 Q Do you do that every week?

 25 A Every week.
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  1 Q How long have you taught Sunday school?

  2 A Since about 1980.

  3 Q How old are you?

  4 A I am 58 years old.

  5 Q Do you have any children?

  6 A I had 4 children.  I have 3 remaining, and I 

  7 have 15 grandchildren and 4 great-grandchildren.

  8 Q So you spend a lot of time with kids?

  9 A A lot of time with kids.

 10 Q Are you related to Robin Myers?

 11 A Yes, I am.  I'm his aunt.

 12 Q Are you his aunt by marriage?

 13 A Yes, his mother's side.

 14 Q So you are his mother's brother's wife?

 15 A Yes, for 41 years.

 16 Q That was my next question.  Does Robin go by 

 17 another name in your family?

 18 A Rocky.

 19 Q Do you know Rocky's mother, Lorraine?

 20 A Yes.

 21 Q Have you known her the whole time you have 

 22 been married for 41 years?

 23 A Yes, and I knew her 2 years before.

 24 Q So you have known her for 43 years?

 25 A Yes.
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  1 Q When you met Lorraine, who was she married 

  2 to?

  3 A She was married to John Myers.

  4 Q And did you know John Myers?

  5 A Yes.

  6 Q How old was Lorraine when she had her first 

  7 child?

  8 A She had Mickey, I believe at 14.

  9 Q How many children did she have altogether?

 10 A 10.

 11 Q Were they born close together?

 12 A One right after the other.

 13 Q Would you say that they were approximately a 

 14 year apart?

 15 A Yes.  Maybe one or two, two years apart, but 

 16 they were close.

 17 Q Going back to when you were first married, 

 18 how often did you see the Myers family?

 19 A We would go there about once a week; or 

 20 whenever she needed something and didn't have it, we 

 21 helped.

 22 Q Were the kids there when you saw Lorraine?

 23 A Yes.

 24 Q Were you a close family?

 25 A Yes, very, very close.
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  1 Q When you say "they," who do you mean?

  2 A My husband, his sister, and his brother.

  3 Q Can you describe the type of husband that 

  4 John Myers was?

  5 MR. MAZE:  Objection, Your Honor.  How is 

  6 that relevant to whether Robin Myers is mentally 

  7 retarded?  This isn't a mitigation argument.

  8 THE COURT:  I understand, overruled.

  9 Q Describe what type of husband John Myers was.

 10 A Well, at the beginning he was all right.  You 

 11 know, he worked, but then he developed a drinking 

 12 problem.

 13 Q And what happened when he developed the 

 14 drinking problem?

 15 A He would argue, and he was argumentative, you 

 16 know, not home a lot.  He didn't work as often as he 

 17 did.

 18 Q Did his drinking cause problems with work?

 19 A Yes.

 20 Q Did he sometimes spend money on alcohol 

 21 instead of feeding the children?

 22 A Oh, absolutely.

 23 Q And did the family have money problems?

 24 A Yes.

 25 Q Did they sometimes have trouble paying 
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  1 utility bills?

  2 A Yes.

  3 MR. MAZE:  We would still object.  It still 

  4 has nothing to do with mental retardation.

  5 THE COURT:  I understand, overruled.  

  6 Go ahead.

  7 Q Do you know if the lights were ever turned 

  8 out?

  9 A Yes, they were.

 10 Q Were there times when the children did not 

 11 have enough to eat?

 12 A Yes.

 13 Q And what would happen, then, when the kids 

 14 didn't have enough to eat?

 15 A Well, my father-in-law and my husband would 

 16 help.

 17 Q How would they help?

 18 A I would go -- they would give me money.  My 

 19 father-in-law would bring stuff over.  Then I would go 

 20 to the store and I would bring some food and bring it 

 21 over and help the best way we could.

 22 Q But if you weren't there, do you believe that 

 23 there were times when the kids just didn't have enough 

 24 to eat?

 25 A Sure.

136



  1 Q What do you think the effect of that was on 

  2 the kids?

  3 A It was rough.

  4 Q It was rough how?

  5 MR. MAZE:  Objection.  This is speculative 

  6 now.  How does she know what the effects are on the 

  7 kids?

  8 THE COURT:  She can testify to what she saw, 

  9 not any sort of feelings or thoughts that the children 

 10 had, but she can certainly testify to what she saw, 

 11 for example, if they lost weight or something of that 

 12 sort.

 13 A Yes.

 14 Q Did you observe any effects upon the children 

 15 of them not having enough food?

 16 A Yes.

 17 Q What were they?

 18 A They would be crying.  They went through a 

 19 lot.  My sister-in-law and the children, they went 

 20 through a lot, you know.  My sister-in-law had 

 21 10 kids.  And when I would go over there, you know, 

 22 sometimes I just couldn't believe it.  She had babies 

 23 on each leg.  She had them young.  She had no time, no 

 24 one to help.  Back then grandparents didn't take all 

 25 your kids and baby-sit like grandparents do today.  
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  1 She really had a hard time.  She really, really did.

  2 Q And if she had 10 kids close together, did 

  3 you observe that she was pregnant most of the time?

  4 A Of course.  It was like her husband kept her 

  5 barefoot and pregnant.  She said to me one time, "I 

  6 should take off my maternity clothes and put them up."  

  7 John was a big man.  Lorraine was a very tiny 

  8 woman.  I used to tell her, "You have to give your 

  9 body time to heal, you know, before you have child 

 10 after child."  

 11 It's hard.  But when you have a husband 

 12 that's overpowering at the time, it's difficult.

 13 Q Why do you believe she didn't take control of 

 14 the situation and perhaps take birth control?  Did you 

 15 ever discuss that with her?

 16 A No, I didn't, I didn't.

 17 Q Did Lorraine ever have any help around the 

 18 house with the kids and the chores?

 19 A Not really.  She did the majority of it all 

 20 herself.

 21 Q Did John ever help?

 22 A No.

 23 Q How did the clothes get washed?

 24 A She did them by hand, and back then we didn't 

 25 have Pampers.  We had to wash diapers.  They were 
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  1 hanging all over the house.

  2 Q So when you went over there on a typical 

  3 afternoon, can you describe what it was like when you 

  4 walked into that house?

  5 A Chaos.

  6 Q How so?

  7 A Kids running, playing.  And she had boys, you 

  8 know, and boys are rough.  That's how it was.  She 

  9 would get very, very depressed sometimes because she 

 10 couldn't -- where can you go?  How can you take, at 

 11 that time, six kids out at one time?  It was hard for 

 12 her.

 13 Q Was there screaming at the house?

 14 A Oh, sure.  You have a bunch of children, you 

 15 know, and you have so many different circumstances at 

 16 the same time, worrying where your next meal is coming 

 17 from or whatever.  It's hard, so, yes.

 18 Q Did she and John fight in front of the 

 19 children?

 20 A Yes.

 21 Q Would you characterize the fights that you 

 22 saw as bad fights?

 23 A Arguments, bad arguments.

 24 Q And as a parent yourself, do you think it was 

 25 good for the children to see this kind of arguing?
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  1 A No.

  2 Q You testified a moment ago that Lorraine was 

  3 depressed?

  4 A Yes.

  5 Q Did she cry?

  6 A Yes, she did.  As a matter of fact, there was 

  7 a time that she was so depressed that she sat on the 

  8 edge of the bed.  They had to call my father-in-law, 

  9 and my husband and I went over there.  She was in such 

 10 a deep depression.  She sat there with her eyes wide 

 11 open and didn't even blink.  And the doctor had said 

 12 when they got her help that she had been so depressed 

 13 that sometimes they go -- I forget what the name of it 

 14 was he said -- get in such a deep depression --

 15 MR. MAZE:  Objection, Your Honor.  She can't 

 16 say what the doctor said.

 17 MS. PUZONE:  She can testify to what she 

 18 remembers.  We are not offering -- 

 19 MR. MAZE:  She -- 

 20 THE COURT:  One at a time.  

 21 MS. PUZONE:  We are not offering it for its 

 22 truth.  We are offering it for her recollection of the 

 23 family environment.

 24 THE COURT:  I will certainly let her testify 

 25 to what she saw and what she observed, but I think 
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  1 Mr. Maze is right, that she can't relate what a doctor 

  2 or some diagnosis a doctor gave or something of that 

  3 sort.  She can certainly testify to what she observed.

  4 Q So a doctor was called.  You observed that?

  5 A Yes.

  6 Q And she was treated by the doctor?  

  7 A Yes.

  8 Q Did you ever talk to her about this, about 

  9 what had happened?

 10 A She said she just was very, very depressed.

 11 Q What was the cause of the depression, to your 

 12 knowledge?

 13 A Not enough food, wondering when the lights 

 14 will be turned off or on, where her husband is, how is 

 15 he coming home, those things.

 16 Q When she had these crying spells, did she cry 

 17 in front of the kids?

 18 A Yes.

 19 Q And the crying spells that you observed, how 

 20 long would they last?

 21 A I don't know.  I really couldn't answer that.

 22 Q So in the middle of all this, just to recap 

 23 what you've said so far, you said there are lots of 

 24 kids, 6, 7, 8, 9, 10 kids.  They are running around.  

 25 The kids are screaming because they're kids.  She is 
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  1 screaming at the kids trying to keep some order in the 

  2 house.  The kids are hanging off her legs.  She is 

  3 washing out clothes and dirty diapers by hand.  

  4 Sometimes the lights were out.  She didn't know if she 

  5 was going to have enough food.  She didn't know where 

  6 her husband was.  Her husband was alcoholic and 

  7 abusive.  In the middle of all this would she have 

  8 noticed if one of her kids was a little bit slow?

  9 A No.

 10 Q Would she have been able to give one of the 

 11 children a little bit of extra attention?

 12 A I don't think so.  Only because if you have 

 13 that many children and you're cleaning and taking care 

 14 of these children all day long -- they are all small.  

 15 It's not that they are going off to school when this 

 16 was happening, you know, when they were all young.  I 

 17 mean, if you have something to eat, you're cooking, 

 18 you're doing all this and it comes time at night, you 

 19 just don't gather them all around and say let's sit 

 20 down and do homework.  She was so depressed and tired, 

 21 you know.

 22 Q Did you ever see her sit and read one-on-one 

 23 with any of the kids?

 24 A No.

 25 Q Did you ever see her sitting one-on-one with 
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  1 Rocky?

  2 A No.

  3 Q Did John encourage Lorraine to do things 

  4 outside the home?

  5 A I don't know what you mean.

  6 Q Turning to Rocky.  You spent a fair amount of 

  7 time with his family.  You went over there every week?

  8 A Yes.

  9 Q And just in general can you explain to the 

 10 Court how you observed Rocky's behavior and 

 11 understanding as compared to his siblings.  

 12 A He didn't understand.  You could say 

 13 something to Rocky, and he would act like he was 

 14 listening, but he would do totally the opposite.  As 

 15 he was growing up, he couldn't tell time.  He couldn't 

 16 read.  In Sunday school I tried to spend time with 

 17 him.  He just couldn't comprehend.  And I was doing 

 18 the 11- and 12-year-olds at that time, and he couldn't 

 19 keep up with that grade, so he had to go down another 

 20 level, you know.

 21 Q When Rocky was younger, say 5 or 6, did you 

 22 ever observe him doing things that a child that age 

 23 would normally do, say for example, singing his ABCs?

 24 A No.

 25 Q Did you ever try to do something like that 
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  1 with him?

  2 A I didn't, no.

  3 Q Did you ever observe him with a child's book?

  4 A No.  I don't think they really had too many 

  5 books or games.

  6 Q As Rocky got older how would you compare his 

  7 functioning to that of his siblings?

  8 A At a very lower level.

  9 Q Can you explain a little bit what you mean by 

 10 that.  

 11 A He just didn't understand things.  He 

 12 couldn't read.  He couldn't write.  The school took 

 13 him and put him in a special education class, and at 

 14 that day they called it "the yellow bus."  And if you 

 15 got on the yellow bus, everybody in the neighborhood 

 16 just, you know -- and Rocky went through that.  You 

 17 went on the yellow bus, and it made him withdraw even 

 18 more because of being hurt.

 19 Q You mentioned before that Rocky couldn't tell 

 20 time?  

 21 A Right.

 22 Q When he was a teenager, could he tell time 

 23 then?

 24 A No.

 25 Q No?
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  1 A No.

  2 Q How did Rocky get by?

  3 A Rocky, as he was growing up, he was the type 

  4 person that -- he couldn't do what everybody did, like 

  5 go for a job and fill out an application.  He couldn't 

  6 do that because he couldn't read, and he couldn't 

  7 understand.  If he would go, maybe he would mow a 

  8 lawn.  Rocky would think that was a great big thing.  

  9 Or if it snowed, to shovel snow, to help out or 

 10 whatever he could do, he thought that was work and 

 11 getting by, you know.  That's how he was, you know.  

 12 And he would do things, like he would depend on his 

 13 sister.

 14 Q How so?

 15 A His sister, who is four years younger than 

 16 him, would do his homework.  Of course, they knew that 

 17 Rocky didn't do that homework.

 18 Q When you say "they," who are you referring 

 19 to?

 20 A His younger sister Karen.

 21 Q But you said they wouldn't know?

 22 A The teachers in the special ed school.

 23 Q Did Rocky depend on others a lot?

 24 A Yes.  Yes, he did.

 25 Q You mentioned before that you taught Rocky in 
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  1 your Sunday school class?

  2 A Yes.

  3 Q And that he wasn't able to keep up with the 

  4 other kids?

  5 A Yes.

  6 Q Can you think of something he wasn't able to 

  7 read at that age?

  8 A Anything.  He couldn't read at all.  He 

  9 couldn't sound out.  He couldn't sound out things.  In 

 10 my Sunday school class the age group that I had, he 

 11 couldn't keep up with.  So he had to go down.

 12 Q Did you ever try to explain one of the 

 13 stories to him one-on-one?

 14 A Oh, yes.  He would listen.  You could do 

 15 that, but he couldn't comprehend it, and he wouldn't 

 16 remember.

 17 Q I want to go back a little bit to when Rocky 

 18 was younger.  Was Rocky ever sick?

 19 A Yes, Rocky had asthma very bad.

 20 Q Was that when he was about in second grade?

 21 A Yes, he was young.

 22 Q Do you know if he missed school because of 

 23 his asthma?

 24 A Yes, a lot.

 25 Q Was Rocky involved in any other church 
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  1 activities?

  2 A Well, my father-in-law used to have a singing 

  3 group, a gospel group.

  4 Q Do you remember what they were called?

  5 A They were called "The Heavenly Golden 

  6 Clouds."

  7 Q And what did Rocky do?

  8 A He wanted to play drums because his older 

  9 brother Mickey played drums.

 10 Q How did he do at playing drums?

 11 A Terrible.

 12 Q Can you explain what you mean.  

 13 A He just couldn't play drums.  They tried; my 

 14 husband tried.  They would try to give him the beat, 

 15 you know, but he just couldn't play drums.  He wasn't 

 16 a drummer.

 17 Q How old was he when that was happening?

 18 A A teenager.

 19 Q And when you say "play drums," are you 

 20 talking about just keeping a beat?

 21 A Yes.

 22 Q Okay.  To your knowledge did Rocky ever have 

 23 a job?

 24 A I don't think he had a job that I know of 

 25 here.  I don't know when he moved if he ever had a 

147



  1 job.  He used to do -- he just used to do odd jobs.

  2 Q What kind of odd jobs did he do?

  3 A Mowing the lawn, helping people.  He loved to 

  4 help people, and that's what he would do.

  5 Q Do you think he didn't have a job because he 

  6 was lazy?

  7 A No.  He didn't have a job because he couldn't 

  8 fill out applications.  He couldn't do anything.  I 

  9 think that's why he didn't have a job.  He was 

 10 embarrassed.

 11 Q Was he aware that he was different?

 12 A Yes.

 13 Q How could you tell that?

 14 A Because he depended a lot on his older 

 15 brothers, you know, for things.  He knew he was.  It 

 16 hurts somebody when you can't function to the ability 

 17 that somebody else can at your age.

 18 Q Did you know Rocky's friend Jamie Anderson?

 19 A Yes.

 20 Q Did you see the two of them together?

 21 A Well, they were friends, yes.

 22 Q And so you had the opportunity to observe 

 23 them together?

 24 A Yes.

 25 Q How would you describe Rocky as compared to 
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  1 Jamie?  They were teenagers at the time; right?

  2 A Yes.  Well, I guess you would say Jamie was 

  3 the leader.  Anything Jamie did, Rocky would follow.  

  4 I think he looked up to Jamie.

  5 Q Could Rocky make decisions?

  6 A Not rational decisions.

  7 Q Can you explain what you mean by that.  

  8 A I don't think he could make -- you know, as 

  9 far as if they were going to look for a job, you know, 

 10 or things like that, I think it depended on Jamie if 

 11 they were going to a party or go somewhere.

 12 Q Did you know Rocky's wife, Debbie?

 13 A Yes.

 14 Q Did you know them when they got married?

 15 A Yes.

 16 Q To your knowledge who took care of the 

 17 day-to-day things that are involved in running a home, 

 18 paying the bills, and getting the groceries?

 19 A Debbie.

 20 Q Why do you think that was?

 21 A Because she could handle paying the bills; he 

 22 couldn't.

 23 Q You knew Rocky until he moved to Alabama; 

 24 correct?

 25 A Right.
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  1 Q Which was in his early 20s?

  2 A Right.

  3 Q Did Rocky ever talk to you about the future, 

  4 what he saw in the future?

  5 A No.  He just lived on a day-to-day basis.  

  6 That's all.  If he got through the day, that type of 

  7 attitude.

  8 Q When Rocky was in his 20s -- you are very 

  9 involved in your church; correct?

 10 A Yes.

 11 Q Did he ever try to talk to you about your 

 12 faith?  Did he ever ask you questions about it?

 13 A No.

 14 Q Did you ever talk to him about adult topics, 

 15 for example, politics?

 16 A No.

 17 Q When you talked to Rocky when he was in his 

 18 early 20s, what did you talk about?

 19 A He just talked about -- if I would see him, 

 20 just, "Hi, Aunt Lori.  How are you doing?"  

 21 "Hi, Rocky.  How are you doing?"  

 22 "Fine."  

 23 When they get older, they don't want to talk 

 24 to us much.

 25 Q Was there any particular topic of interest to 
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  1 him at the time?

  2 A No.

  3 Q Did you ever have what you would consider to 

  4 be an adult conversation with Rocky?

  5 A No.  To hold a conversation with him, no.

  6 Q And as a young adult how would you describe 

  7 him?

  8 A I guess -- I don't know.  He was loving.  He 

  9 just was a good kid, but he couldn't comprehend 

 10 things.

 11 Q Did he seem like an adult to you?

 12 A No.  He was like a big baby, like a big teddy 

 13 bear.

 14 Q When Rocky met people, did he tend to trust 

 15 them?

 16 A Oh, yes.

 17 Q Did he sometimes do that when maybe he 

 18 shouldn't have?

 19 A Yes, probably.

 20 Q All right.  

 21 MS. PUZONE:  Thank you.  Pass the witness, 

 22 Your Honor.

 23 THE COURT:  Cross-examination.  

 24

 25
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  1 CROSS-EXAMINATION

  2 BY MR. MAZE:

  3 Q Ms. Smith, were you there the day that Rocky 

  4 left for Alabama?

  5 A No, but I knew he left for Alabama.

  6 Q Did you know how he traveled here?

  7 A What do you mean how he traveled here?  

  8 Q Train? car? bus?

  9 A Rocky, most of the time that I remember, rode 

 10 a bicycle or walked.

 11 Q But you don't know how he got here?

 12 A No.

 13 Q How many times have you seen Rocky since he 

 14 moved to Alabama?

 15 A I haven't seen him.

 16 Q How many times have you talked to him since 

 17 he moved to Alabama?

 18 A I have talked to him a lot when he called 

 19 from the prison.

 20 Q He called your house?

 21 A I talked to him a couple -- yes, he did.

 22 Q He picked up the phone and called you?

 23 A No.

 24 Q Then how did he call you?

 25 A I guess he had somebody call for him.  I 
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  1 really don't know.

  2 MS. PUZONE:  Your Honor, I'm going to object.  

  3 This is calling for speculation.  She says she doesn't 

  4 know.

  5 THE COURT:  Overruled.  It's 

  6 cross-examination.

  7 Q But somehow the phone got picked up, and the 

  8 call was made to you from him?

  9 A Yes, I talked to him on the phone when he 

 10 called.

 11 Q Did he call on special occasions or just to 

 12 talk?

 13 A No, he just called to say hello.

 14 Q Did you ever live in the same house with 

 15 Rocky?

 16 A No, I didn't.

 17 Q Did you ever go to school with Rocky?

 18 A No, I didn't.

 19 Q Did you ever go on a date with Rocky when he 

 20 was out with his friends?

 21 A Of course not.

 22 Q So really the only times you ever saw Rocky 

 23 was when he was in Sunday school or church and then 

 24 when you were over at the house?

 25 A I saw Rocky in Sunday school, at the house 
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  1 for a long time, since he was small until he left.

  2 Q But you haven't seen him a single day since 

  3 then?

  4 A No, I haven't.

  5 Q You said that Rocky had asthma in second 

  6 grade?

  7 A He had asthma when he was young very bad.

  8 Q And you said that might have caused him to 

  9 miss school?

 10 A Yes.

 11 Q Would that have caused him to miss 102 days 

 12 in the same year?

 13 A I don't ever recall him missing 102 days in 

 14 school.

 15 Q In the same year?

 16 A No, I don't.

 17 Q Did he have an asthma inhaler?

 18 A Yes.  He had asthma.

 19 Q Right.  So there's no reason that should have 

 20 caused him to miss 102 days?

 21 MS. PUZONE:  Your Honor, I'm going to object 

 22 to that.  He is asking for a medical conclusion.  She 

 23 can't possibly know the severity of the asthma in 

 24 terms of whether it would medically mean he had to 

 25 stay home from school.  She can observe whether she 
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  1 saw him at home or not.

  2 MR. MAZE:  She testified that that was a 

  3 reason he didn't go to school in second grade.  

  4 A Well, I know he didn't go to school a lot of 

  5 the time.

  6 THE COURT:  One second.  Overruled.  Go 

  7 ahead.

  8 Q Did you know that the last year he went to 

  9 school he only went 5 days the whole year?

 10 A No, I didn't.

 11 Q You said earlier that the reason that he 

 12 didn't go for jobs was not because he was lazy, but 

 13 because he was embarrassed; is that correct?

 14 A Yes, he was not lazy.

 15 Q Do you think that's the reason he didn't go 

 16 to school?

 17 A No.  

 18 Q Why do you think he didn't go to school?

 19 A For all the times that I know he didn't go to 

 20 school it was because he was sick.  Lorraine didn't 

 21 keep them home just to stay home from school.

 22 Q Did you know that Lorraine would call the 

 23 school and get him excused so he didn't have to go?

 24 A I don't know that, no.

 25 Q Did you know that when Rocky was asked why do 
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  1 you not come to school, he said the reason for poor 

  2 attendance in school isn't that he doesn't want to go.  

  3 He just doesn't want to go every day?

  4 A You have to understand the kind of child that 

  5 you were dealing with.  He was in school when he was 

  6 young.  He was embarrassed.  Kids will hurt you if you 

  7 are on the yellow bus, if you can't comprehend.  In 

  8 the Essex County Youth House, I see these type of 

  9 things all the time with young children.

 10 Q So he was embarrassed to go to school because 

 11 kids would make fun of him?

 12 A Yes, they would.  Kids would make fun of him 

 13 as they do anybody.

 14 Q And when he didn't go to school, he didn't 

 15 learn what he was supposed to be taught; correct?

 16 A Right.

 17 Q And that would be a good explanation why he 

 18 didn't learn anything in school because he wasn't 

 19 there?

 20 A But he couldn't comprehend even when he went.

 21 Q But you didn't go with him.  How do you know 

 22 he couldn't comprehend?

 23 A Because I know Rocky.

 24 Q You said he had a pretty poor childhood, the 

 25 conditions growing up; right?
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  1 A Yes.

  2 Q Do you think Rocky was depressed?

  3 A I think he was like any one of the other 

  4 children as far as the situation in the home, not 

  5 having anything to eat.  I don't think he understood 

  6 as well as they did.

  7 Q Did you know that when he was 14 years old, 

  8 when he was talking to his school workers, when they 

  9 asked him if he had three wishes what he would do, he 

 10 said, "Number one, I would like to get out of the 

 11 world because it's terrible; and, number two, I would 

 12 like to stop working"?

 13 A Kids say anything.

 14 Q It kind of shows he was depressed, doesn't 

 15 it?

 16 A Rocky was Rocky, you know.  And, no, I don't 

 17 know Rocky to be depressed because he was like a 

 18 child.

 19 Q So he was lying when he said he wanted to get 

 20 out of the world because it's terrible?

 21 MS. PUZONE:  Objection, Your Honor.

 22 THE COURT:  She can't speculate.  

 23 MR. MAZE:  I withdraw it.  

 24 Q Did you know that Rocky started doing 

 25 marijuana when he was 12 years old?

157



  1 A No, because I don't ever know Rocky to do 

  2 marijuana.

  3 Q Did you know that Rocky started drinking 

  4 alcohol around age 15?

  5 A No, I never saw him drunk.

  6 Q Did you know Rocky started doing cocaine 

  7 around age 20?

  8 A No.  I don't know any of them to ever do 

  9 cocaine.

 10 Q You never saw him high or drunk?

 11 A No, never.

 12 Q How many times did you say you had seen him 

 13 in his lifetime?

 14 A When he was small, when he was growing up.  

 15 My son, they all hung out together.  All of them 

 16 played together, and my son didn't drink, and they 

 17 didn't do cocaine, and they weren't smoking marijuana 

 18 that I know of.  I would have known.

 19 Q You said his father was a drunk, though?

 20 A That was his father.

 21 Q And an alcoholic?

 22 A My father was and I don't drink alcohol.

 23 Q Did you know that when he was a juvenile, he 

 24 committed burglaries and thefts of cars?

 25 A No, I don't.
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  1 Q You never heard of that the whole time you 

  2 knew him and the family?

  3 A No, I never heard of that.

  4 Q And you never heard of the alcohol and the 

  5 drugs?

  6 A I never heard of alcohol and drugs.

  7 Q You never heard of the depression?

  8 A Never saw him drunk, never saw him high, no, 

  9 I never did.

 10 Q You never heard that he missed school 

 11 constantly?

 12 A No.  I knew he missed school, and I knew he 

 13 was very sick with asthma.  I have a grandchild that's 

 14 very sick with asthma, and she is home from school 

 15 when she is sick.

 16 Q So you're saying he basically grew up in a 

 17 very bad environment, an environment that made it hard 

 18 for him?

 19 A An environment that made it hard for him, not 

 20 an environment where he didn't get love from his 

 21 mother or his brothers and sisters or his 

 22 grandparents.

 23 Q I have a doctor's report, page 105 in your 

 24 materials, that said that he suffered from cultural 

 25 deprivation.  Would that sound accurate?  The culture 
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  1 around him helped deprive him of a lot of chances in 

  2 life; is that correct?

  3 A I don't know, maybe.

  4 Q Apparently, his family didn't make him go to 

  5 school, and he had a chance to get drugs and do crime.  

  6 Is that --

  7 A I don't know anything about drugs or crime.

  8 Q Would you say if he grew up in a different 

  9 environment, he would have had a higher potential?

 10 A No.  He couldn't comprehend things.  He can't 

 11 tell time.  He can't read.  He can't function, no.

 12 Q And, again, how long is it since you've seen 

 13 him?

 14 A I don't think Rocky has changed in 15 years.

 15 Q How many times have you seen him in the last 

 16 15 years?

 17 A He has been in prison in Alabama.  I haven't 

 18 seen him.

 19 MR. MAZE:  No further questions.

 20 THE COURT:  Redirect.

 21 MS. PUZONE:  Very short.

 22 REDIRECT EXAMINATION

 23 BY MS. PUZONE:

 24 Q The State just asked you about Rocky's 

 25 environment.  If he had grown up in a different 
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  1 environment, do you think maybe somebody would have 

  2 gotten him help sooner?

  3 A I don't think a different environment would 

  4 have helped, you know.  No, I don't.

  5 Q Do you think maybe if his mom had had 2 kids 

  6 instead of 10, that maybe there would have been more 

  7 time spent with him?

  8 A Right, yes.  You can't spend equal time with 

  9 all those kids at once, you can't.  I think if she 

 10 could have, she would have seen at an early age that 

 11 he had a problem.

 12 Q And just based on all the time that you spent 

 13 with Rocky and just in your observations, do you think 

 14 that these problems he has are because he doesn't 

 15 listen, he doesn't go to school, or do you think it's 

 16 just the way he is?

 17 A It's just the way he is.

 18 MS. PUZONE:  No more questions, Your Honor.

 19 THE COURT:  Recross?

 20 MR. MAZE:  No questions.

 21 THE COURT:  Thank you, ma'am.  You may step 

 22 down.

 23 I take it that's all the witnesses you have 

 24 for today?  

 25 MS. SMITH:  Yes, it is, Your Honor.  
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  1 MS. SCHUETZE:  Can we have a determination on 

  2 whether or not experts can be excluded from the rule 

  3 for tomorrow?

  4 THE COURT:  Let's go ahead and argue that.  

  5 As I say, my inclination is to have the experts in, 

  6 but I am certainly willing to hear argument about it.

  7 MS. PUZONE:  Your Honor, as long as 

  8 Dr. Golden can stay while Dr. Gierok is testifying, as 

  9 long as it's equal.  

 10 MS. SCHUETZE:  We have no objection to that.  

 11 THE COURT:  Sure, experts can hear it all.  

 12 I'm certainly going to have the experts hear the lay 

 13 witnesses.  The experts will be excluded from the 

 14 rule.  Any expert can come in and listen.  Anything 

 15 else that we need to take up this afternoon?  

 16 MS. PUZONE:  We just have some housekeeping 

 17 matters, Your Honor, on documents.  We would like to 

 18 move into evidence the entire set of Mr. Myers' school 

 19 records.  We have an original set with a certification 

 20 from the school.  

 21 THE COURT:  Any objection to the school 

 22 records?

 23 MS. SCHUETZE:  No, Your Honor.  

 24 THE COURT:  Do you have a number for them?  

 25 MS. PUZONE:  They have actually been broken 
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  1 out, and they are on the exhibit list.  They are 

  2 numbered separately for the convenience of the Court.  

  3 THE COURT:  As long as they are an original 

  4 school record, they will be admitted.  

  5 MS. SCHUETZE:  Are we doing Exhibit 21, all 

  6 of them, or are you talking about Exhibit 22 through 

  7 84?  

  8 MS. PUZONE:  I apologize.  I don't have the 

  9 list in front of me.  Your Honor, 21 is the complete 

 10 set.  And then what I did when I did the list for the 

 11 convenience of the Court, I just broke it out document 

 12 by document.  

 13 THE COURT:  Is it fair to say that if I 

 14 examine 21, that I will see everything?

 15 MS. PUZONE:  Absolutely.  

 16 THE COURT:  21 is received.

 17 MS. PUZONE:  That's it, Your Honor.

 18 MS. SCHUETZE:  The respondent has nothing at 

 19 this time.

 20 THE COURT:  We will see you all again 

 21 tomorrow morning at 9:00.  Thank you very much. 

 22 (End of Day 1 proceedings.)

 23

 24

 25
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