
  1 DIRECT EXAMINATION

  2 BY MR. SCHNEIDER:

  3 Q Ms. Barco, are you currently employed?

  4 A I retired January 31, 2006, from working for 

  5 the Newark public schools as a learning disability 

  6 teacher consultant.

  7 Q For how many years were you employed by the 

  8 Newark public schools?

  9 A 34 years and 7 months.

 10 Q Would you tell us a little bit about your 

 11 educational background.

 12 A I have a bachelor's degree, Bachelor of 

 13 Science degree, from Tuskegee University in Tuskegee, 

 14 Alabama.  I have a Master of Science in special 

 15 education from Central Missouri State University in 

 16 Warrensburg, Missouri, and then I have postgraduate 

 17 work.  I did a certification program, which is a 

 18 60-point program; but in that I had a master's in 

 19 special ed, they accepted quite a few of my credits.  

 20 So I only had to do 36 credits above a master's for a 

 21 learning disability teacher consultant.

 22 Q When did you do this certificate program?

 23 A I did the certificate program in 1970.  I 

 24 started in 1972 and finished up in '73.  And that was 

 25 at King University in Union, New Jersey.

77



  1 Q In 1973 were you employed by the Board of 

  2 Education in Newark, New Jersey?

  3 A Yes.

  4 Q In what capacity were you employed?

  5 A In January of '73 I was employed as a 

  6 learning disability teacher consultant.  I had just 

  7 gotten promoted.

  8 Q What does a learning disability teacher 

  9 consultant do in the Newark school system?

 10 A We work as a member of a three-member team.  

 11 You have a social worker, psychologist, and the 

 12 learning disability teacher consultant.  And it's 

 13 called "child study team."  In that child study team 

 14 we receive referrals from the school, and we meet.  We 

 15 have what we call an "identification conference," and 

 16 that's with the parent.  We discuss the referral, and 

 17 we decide if we are going to accept the referral for 

 18 evaluation.  If we accept a referral for evaluation, 

 19 we ask the parent to give us permission to evaluate.  

 20 And once we get permission to evaluate, then 

 21 each one of us does a report.  But it depends on who 

 22 the -- in '73 when Robin was evaluated, all three 

 23 members of the team had to do an evaluation.  The 

 24 social worker did a social history, the psychologist 

 25 did a psychological, and I did the educational.  The 
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  1 learning disability teacher consultant did what we 

  2 call the "educational assessment."

  3 Q And what did that educational assessment 

  4 consist of?

  5 A It consisted of a battery of tests.  We check 

  6 for reading disabilities.  We check for math 

  7 disabilities.  We check language, receptive and 

  8 expressive language.  We check for memory:  auditory 

  9 memory, visual, sequential memory.  

 10 We give a brief scan for intelligence, you 

 11 know.  Our intelligence testing is basically for our 

 12 benefit so that when we are interpreting our findings, 

 13 we will know whether the child has the ability to do 

 14 the work or doesn't have the ability to do the work.  

 15 We don't give them the intelligence test for 

 16 classification purposes.  It's only to interpret our 

 17 findings.

 18 Q Did you have occasion in the course of your 

 19 duties with the Newark school system to test Robin 

 20 Myers as a child?

 21 A Yes, I tested Robin.

 22 Q Ms. Barco, I'm going to be showing you a 

 23 document that has been marked as Petitioner Exhibit 

 24 23.  Is that a report that you prepared in the course 

 25 of your duties as a learning disability teacher 

79



  1 consultant with the Newark public schools?

  2 A Yes.

  3 Q And is that your handwriting?

  4 A Yes, it is.

  5 Q Was it part of your duty to prepare reports 

  6 like these?

  7 A Yes.

  8 Q Were these records regularly kept by the 

  9 Newark public school system?

 10 A Yes.

 11 MR. SCHENIDER:  Your Honor, I don't believe 

 12 there's an objection, but I would offer Exhibit 23 at 

 13 this time.  

 14 MR. JOHNSON:  Your Honor, we don't object.  

 15 THE COURT:  It is received.

 16 Q Recognizing that it has been a good number of 

 17 years ago and there have been a lot of students in 

 18 between, I'm going to ask you to refer to the report 

 19 as you may need it.  How old was Robin Myers when you 

 20 tested him?

 21 A He was 11 years, 10 months.

 22 Q Is that shown on the form as "CA"?

 23 A CA, chronological age.

 24 Q What academic grade was he in at the time?

 25 A Sixth grade.
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  1 Q Why was he referred to you?

  2 A For poor academic achievement.

  3 Q What does that mean?

  4 A It means that he was not functioning up to 

  5 grade-level ability, and he was very slow in the 

  6 class.  And the teacher had deemed him to be in need 

  7 of evaluation by the child study team.

  8 Q You administered various tests, didn't you?  

  9 A Yes.  We call them "batteries."

 10 Q And one of them I believe is referred to here 

 11 as "PIAT"?

 12 A Yes, it's the Peabody Individual Achievement 

 13 Test.  But rather than us writing it out, you know -- 

 14 because most people that would be expected to read 

 15 this report would know what the abbreviation means, 

 16 but it's Peabody Individual Achievement Test.

 17 Q And what is that test?

 18 A It's a test that tells where the child is 

 19 functioning academically.  It shows his achievement at 

 20 the time of testing.

 21 Q How did Robin Myers perform on that test at 

 22 age 11 1/2?

 23 A His total test score was a 2.8.  He is 

 24 functioning almost 3 years -- a little better than 

 25 3 years below grade level.
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  1 Q There is a segment to that test.  It's a 

  2 general information test?

  3 A Yes.  It's called a "subtest."  You have a 

  4 subtest, general information.  He got a 1.6.  This is 

  5 information that you extract from just being around 

  6 people, watching TV, just playing with children, other 

  7 children and stuff.  This is general knowledge that 

  8 anybody is supposed to be -- if you have average 

  9 intelligence, it's supposed to be able to be picked up 

 10 just by association.  And he was a 1.6 with the 

 11 percentile of 1.

 12 Q Is the 1.6 an academic grade equivalent?

 13 A Grade level, yes.

 14 Q So what does 1.6 mean?

 15 A That's 1st grade, 6th month.

 16 Q And on the total test at 2.8, does that mean 

 17 2nd grade -- 

 18 A -- 8th month.

 19 Q How did he score on the reading comprehension 

 20 test?

 21 A Reading comprehension he did a 3.5, and his 

 22 percentile was 90th percentile.

 23 Q 3.5 is 3rd grade?

 24 A 3rd grade, 5th month.

 25 Q But at the time he was in 6th grade?
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  1 A He was in the 6th grade, yes.

  2 Q Looking at the total test score on the PIAT, 

  3 does that correlate in any way to tests on an IQ 

  4 score?

  5 A Yes, in a way because you have the 

  6 percentile.  He came out in the 2nd percentile.  And 

  7 usually IQ tests -- usually if you fall below the 

  8 5th percentile, usually you are considered retarded.

  9 Q You also administered something called the 

 10 "Slosson Intelligence Test"?

 11 A Yes.

 12 Q Can you tell me what the Slosson Intelligence 

 13 Test measures.  

 14 A It measures verbal ability.  It does not 

 15 measure performance.  It's only one segment of 

 16 intelligence.  It's the verbal ability, how well the 

 17 child has obtained the word meaning and has obtained 

 18 language and his use of language and stuff.

 19 Q Is it the equivalent of an IQ test?

 20 A It is an IQ test, but it's just verbal.

 21 Q But it's just like the verbal segment?

 22 A Verbal segment.

 23 Q You also administered something called the 

 24 "Peabody Picture Vocabulary Test," and I believe it's 

 25 marked form A?
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  1 A Yes, it comes in two forms.  It has two 

  2 separate tests.  You have form A, which you usually 

  3 give a child when he is first being evaluated.  If he 

  4 was going to be evaluated three years later -- which 

  5 is what we usually do in New Jersey, we evaluate the 

  6 child three years later after he is classified -- you 

  7 would use form B.  So that's why it's specified as 

  8 form A.  And he received an IQ score of 74 on that 

  9 test.

 10 Q What is it that the Peabody Picture 

 11 Vocabulary Test measures?

 12 A It measures language, being able to process 

 13 language.

 14 Q And is that only one aspect of what a total 

 15 IQ test would measure?

 16 A Yes.

 17 Q Would someone use either the Peabody Picture 

 18 Vocabulary Test or the Slosson Intelligence Test in 

 19 order to diagnose mental retardation?

 20 A Yes, because you would need to know how the 

 21 child -- the Peabody Picture Vocabulary is a receptive 

 22 language test.  That's receiving and processing 

 23 language, his ability to receive and process language.  

 24 You have four pictures.  It's a book and you have four 

 25 pictures.  You say a word.  You can't say "the word" 
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  1 or "a word."  You just say the word and no clues or 

  2 anything, and he has to pick four choices.  He has a 

  3 choice of four pictures to pick to tell me the 

  4 definition of the word that I said.  So that's 

  5 receiving and processing language.

  6 Q But that receiving and processing is only one 

  7 part of a general IQ test; is that right?

  8 A Yes.

  9 Q In addition to these tests did you administer 

 10 tests in order to test Robin Myers' memory 

 11 capabilities?

 12 A Yes.  I gave the Monroe Auditory Memory Test.

 13 Q And is that discussed on page 3 of your 

 14 report?

 15 A Yes.

 16 Q Would you explain what the Monroe Auditory 

 17 Memory Test is.  

 18 A He was having difficulty remembering what is 

 19 heard long enough to repeat it.  In other words if you 

 20 give a sentence, give him a sentence at random and ask 

 21 him to repeat it, he may be able to get one word or 

 22 two words out of that sentence that you told him, you 

 23 know.  That's being able to remember long-term memory.  

 24 It involves long-term memory, being able to repeat 

 25 what is heard immediately.
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  1 Q And how did he do with that?

  2 A He did poor.

  3 Q Were there other observations made about his 

  4 memory capabilities?

  5 A Yes.  I gave some recommendations because I 

  6 felt that his memory was bad enough that I should give 

  7 some strategies to use in order to help him to be able 

  8 to recall information better.

  9 Q We will come to that in a moment.  I want to 

 10 go through the tests first.  

 11 A Okay.

 12 Q As part of the Slosson Intelligence Test, was 

 13 he asked to repeat the drawing of a diamond?

 14 A Yes.

 15 Q And how did he do with his ability to repeat 

 16 that exercise?

 17 A He wasn't able to draw a diamond or repeat 

 18 verbatim; because with the Slosson, you have certain 

 19 questions that he has to be able to repeat verbatim, 

 20 and he wasn't able to do that.  And he wasn't able to 

 21 produce a diamond.

 22 Q Was he able to repeat a number sequence?

 23 A No, he wasn't able to repeat a number 

 24 sequence, either, especially digits backwards.

 25 Q Was one aspect of your testing to test his 
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  1 ability to measure things?

  2 A Yes.  He was unable to do liquid measurements 

  3 or dry measurements.  If a child has limited 

  4 intelligence, usually -- because I taught educable 

  5 mentally retarded, and you can take -- we used to 

  6 teach it by presenting a pie.  You would cut the pie 

  7 into eighths.  You would have one pie into eighths, 

  8 and you would have one pie cut in half.  And you would 

  9 have one-half here and one-half here.  They were 

 10 always able to get the half and maybe the fourth; but 

 11 when you got down to the eighth of something, they 

 12 were not able to do it.  So he wasn't able to do any 

 13 measurements, liquid or dry.  And he wasn't able to 

 14 read a thermometer, either.

 15 Q Did your testing of his memory capability 

 16 lead you to any conclusions about his ability to 

 17 follow instructions?

 18 A Yes.  He has problems following more than a 

 19 one-step or two-step operation.  If you give him four 

 20 or five things to do at one time, he may be able to 

 21 get one or two of them correct, but he won't be able 

 22 to get all five things that you told him to do in 

 23 sequence.

 24 Q In the course of your duties with the Newark 

 25 Public School System, did you become familiar with the 
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  1 practices in educational recordkeeping in the school 

  2 system in the 1970s?

  3 A Yes.  We used to keep temporary records in 

  4 the school while we were working on the case; but once 

  5 the case went to eligibility conference and the child 

  6 was classified, then we would move the records 

  7 downtown to the central office.  But then that was all 

  8 changed in the '90s.  The records are all in the 

  9 schools now.  Nothing is kept downtown.

 10 Q I want to focus on the period in the 1970s?

 11 A They were kept downtown at Two Center Street.

 12 Q The Court is going to be hearing various 

 13 things about how the records were completed and that 

 14 there was no diagnosis of mental retardation.  Were 

 15 you acquainted with the practice at that time?

 16 A Yes, but I was not part of the classification 

 17 because he moved out of Newark.  He moved into South 

 18 Orange.

 19 Q I'm not talking about Mr. Myers in 

 20 particular.  I'm talking about the practice in the 

 21 Newark Board of Education.  Was it unusual at that 

 22 time in the 1970s for students in the Newark Public 

 23 School System to have the test results Mr. Myers 

 24 showed and still not be classified as mentally 

 25 retarded?
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  1 A Yes, because when I saw him, he was not a 

  2 discipline problem.  He was just referred for poor 

  3 academic achievement.  But he was tested later, a year 

  4 later or two years later, by the psychologist; and at 

  5 that time he had became a discipline problem.  

  6 So you would not put -- even though the test 

  7 finding may indicate that the child is mentally 

  8 retarded, you would not put the child into a mentally 

  9 retarded class.  Because in a mentally retarded class 

 10 you have 16 children.  And he was put in an 

 11 emotionally disturbed class, which only had 

 12 8 children.  So if he needs individual attention, you 

 13 would go with the smaller class setting.  

 14 And then the practice in New Jersey is:  You 

 15 go with the primary disability.  When I saw him, his 

 16 primary disability was academics, but he was tested.  

 17 The testing wasn't finished, and he was tested a year 

 18 later or two years later because the test results are 

 19 good for three years.  Once a report is done, it's 

 20 good for three years.  It can be used for 

 21 classification purposes up to three years.  

 22 So he was tested by a psychologist later, and 

 23 then he was given the psychiatric at a later date, and 

 24 they were -- in '73 you had to have a psychiatric 

 25 report in order to classify a child as emotionally 
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  1 disturbed.

  2 Q Was there a reluctance in the Newark Public 

  3 School System during that period of time to categorize 

  4 minority children as mentally retarded?

  5 A Yes.  

  6 MR. JOHNSON:  Objection, Your Honor, 

  7 speculation and lack of foundation.

  8 THE COURT:  Overruled.  She clearly has been 

  9 participating in those assessments for 30-some-odd 

 10 years.  She can express her view of the way the system 

 11 worked.  Overruled.

 12 A Okay.  I have to explain to you.  Rocky could 

 13 have easily been classified multiple disability 

 14 because he had emotional, and he was educable mentally 

 15 retarded.  But we don't usually go with multiple 

 16 disabilities when the child has a primary disability.  

 17 And the primary disability at the time of 

 18 classification, which was two years or a year later 

 19 from when I saw him, was emotionally disturbed.  

 20 Because if you put an emotionally disturbed child in 

 21 with 16 kids, you turn that class out, and there's no 

 22 learning that's going to take place.  I mean, this is 

 23 true.  I have been in the system a long time, and I'm 

 24 telling you this is it.  

 25 So usually you go with the primary 
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  1 disability, and you can't classify a child emotionally 

  2 disturbed without a psychiatric.  So you have the 

  3 psychological and the psychiatric backing that 

  4 decision that Orange made.

  5 Q We see references in the school records to 

  6 the term "mentally defective"?

  7 A Yes.

  8 Q What was that term used for during this 

  9 period of time?

 10 A Educable mentally retarded.

 11 MR. SCHENIDER:  I have no further questions.  

 12 I will pass the witness. 

 13 CROSS-EXAMINATION

 14 BY MR. JOHNSON:

 15 Q Good morning, Ms. Barco.  My name is Henry 

 16 Johnson.  I represent the State, and I have a few 

 17 questions for you.  Help me out a little.  You're not 

 18 a psychologist, are you?

 19 A No.  I'm a learning disability teacher 

 20 consultant.

 21 Q You're a learning disability teacher 

 22 consultant.  As such you're not qualified to diagnose 

 23 somebody as being mentally retarded; correct?

 24 A I don't do it wholesale.  I take one piece in 

 25 the puzzle.  I do the academic part to show that 
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  1 there's an academic lag there.  Then the psychologist 

  2 does the psychological, and she tests him to see -- 

  3 she gives the WAIS, or whatever you want to use.  And 

  4 usually we use her score for the classification 

  5 purposes if you are going educable mentally retarded, 

  6 but it's a team decision.  We discuss findings and we 

  7 correlate our findings.

  8 Q I understand that's how it worked at that 

  9 time, but with respect to yourself, you couldn't hang 

 10 up a shingle and start --

 11 A No, I do educational.  I do education.

 12 Q I see.  Talking about Rocky Myers, this 

 13 report that you prepared that opposing counsel showed 

 14 you, it was prepared in 1973.  Does that sound about 

 15 right?

 16 A Yes.

 17 Q So that was 33 years ago?

 18 A Yes.

 19 Q Sitting here today in this courtroom, do you 

 20 remember Rocky Myers?

 21 A I don't remember his face, but I remember my 

 22 test scores.  Test scores don't change.

 23 Q But you testified a minute ago that he was 

 24 educable mentally retarded, EMR.  Is that what you 

 25 said a minute ago?
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  1 A The psychological found him to be educable 

  2 mentally retarded.  The psychological found him to be 

  3 mentally defective.  My test scores that I have is 

  4 within 5 points of what the psychologist found at that 

  5 time.

  6 Q Actually on page 3 of your report, you write 

  7 "borderline functioning"?

  8 A I remember that.

  9 Q That's not educable mentally retarded.  It's 

 10 borderline?

 11 A But the test that I give, usually each test 

 12 has its own standards and what they mean.

 13 Q Do you have an understanding of the child -- 

 14 had you dealt with Rocky Myers before you did this 

 15 evaluation, or was this the first time you met him?

 16 A This is the first time I met him.

 17 Q So, for example, you didn't know that he was 

 18 never in fourth and fifth grade.  He went from third 

 19 to sixth grade.  Did you know that?

 20 A No.

 21 Q Did you know that in second grade he was 

 22 absent for a grand total of 103 days?

 23 A No.

 24 Q Is it surprising to you that a student, an 

 25 11-year-old child, who has basically never been in 
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  1 school would generate the scores that he generated?

  2 A You said am I what?  

  3 Q Would it surprise you that an 11-year-old 

  4 child who has basically never been in school the prior 

  5 year -- he was absent 103 days; he never had the 

  6 chance to learn -- it's not a surprise to you that he 

  7 generated low numbers, is it?

  8 A Well, considering that he was absent from 

  9 school.

 10 Q I mean, if you're absent 103 days from school 

 11 one year, you are not going to learn how to read or 

 12 learn how to do math, are you?

 13 A I'm not going to argue that.

 14 Q You were talking about the psychological 

 15 aspect.  I believe you said somebody came up with some 

 16 IQ score with you; is that correct?

 17 A The psychological that was done when he 

 18 was -- that was used for classification purposes by 

 19 Lee Chin.

 20 Q Actually, there may be some confusion there 

 21 because there were two done in 1973:  one in April 

 22 1973, and then Lee Min Chin, November '73.  Were you 

 23 aware that there were two separate psychologicals 

 24 done?

 25 A I have only been privileged to one.
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  1 Q Would it matter to you if in the first one, 

  2 April 1973, he had a full-scale IQ of 75 which 

  3 suggests that he is functioning in the borderline 

  4 range of intelligence?  Does that change what you have 

  5 to tell us?

  6 A It doesn't change, but it correlates with my 

  7 findings, because I found the 74 and the 78.

  8 Q And you found he was borderline, as you wrote 

  9 in your report?

 10 A Yes.  But did you look at Lee Chin's report?  

 11 Q I did look at Ms. Chin's.  She was an intern, 

 12 I believe.  She found a 64 IQ?

 13 A Yes.

 14 Q But there is no explanation why less than 

 15 7 months earlier he generated a 75 IQ.  IQs generally 

 16 don't drop 11 points.  You would agree with me on 

 17 that, wouldn't you?

 18 A If there's some emotionality, they can drop 

 19 as high as 30 points.

 20 Q What do you mean by emotionality?

 21 A If the child is emotionally disturbed, you 

 22 can have the drop of at least 30 points in IQ.

 23 Q So maybe he was doing his best in April of 

 24 '73 when he got the IQ of 75 and then had an emotional 

 25 problem, and it dropped 11 points because he wasn't 
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  1 trying hard?

  2 A I'm just telling you it can drop.

  3 Q So his IQ could be 75, and it could have 

  4 dropped to 64 for some other reason?

  5 A Yes.

  6 Q I don't know if I need to go through all of 

  7 these, but would it surprise you if throughout all of 

  8 his child study team reports over the years, he was 

  9 never once classified as either educable mentally 

 10 retarded or trainable mentally retarded?

 11 A I would never expect him to be classified as 

 12 trainable because he is too high functioning for that.

 13 Q These are the RN-111, -132, -103.  You are 

 14 probably familiar with those forms.  If you will 

 15 notice on each one of those three, he is not once 

 16 classified as educable mentally retarded.  Nobody ever 

 17 checked that box?

 18 A Because as I told you, we go by the primary 

 19 classification.  Even if this child was considered 

 20 mentally retarded, if he was emotionally disturbed and 

 21 that was the ruling problem, ruling disability -- we 

 22 call it "the primary disability" -- we would keep it 

 23 as emotionally disturbed as long as he was acting out 

 24 in the classroom.

 25 Q But he doesn't have just one diagnosis.  Look 
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  1 at the top sheet.  He has three actually:  One, 

  2 emotionally disturbed; two --

  3 A -- perceptional impaired.

  4 Q And three on each form?

  5 A Multiple handicap.  The same thing I told 

  6 you.  When I first got up here I told you that he 

  7 could have easily been multiply handicapped, but we 

  8 usually have to diagnose it in New Jersey -- we reduce 

  9 it down to one classification because a child can only 

 10 have one classification at a time.  So you know -- I 

 11 put it in my deposition that he could have been easily 

 12 multiply handicapped.

 13 Q Looking at 111, he was classified four 

 14 different ways:  emotionally disturbed, No. 1; 

 15 perception impaired, No. 2; socially maladjusted, 

 16 No. 3; and multiply handicapped.  So you're saying 

 17 they could have done all of that but just not checked 

 18 the EMR box?

 19 A No.  It's possible that they wouldn't check 

 20 it.

 21 Q Because he wasn't EMR?

 22 A It's possible that he was -- I'm saying it's 

 23 possible that they didn't check it because the other 

 24 disabilities were more prevalent.

 25 Q So it's like a menu of things you check.  
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  1 They checked four of them, and they didn't check that?

  2 A Okay.  You know, I don't remember -- it says 

  3 "other classification."  The primary classification 

  4 here is -- the first one under three is, two, 

  5 perceptually impaired.  And then it says "other 

  6 handicapping conditions."  These are the other 

  7 conditions that they found.  But they went perception 

  8 impaired on that, which was one of the things that I 

  9 put in my deposition that he could have been 

 10 multiply handicapped, he could have been emotionally 

 11 disturbed, and he could have been educable mentally 

 12 retarded.

 13 Q But if I may, there's no evidence in your 

 14 deposition or testimony, whatever that was, your 

 15 report or in those reports, that he is EMR.  Nobody 

 16 said EMR.  You never said EMR; isn't that true?

 17 A Well, they didn't check it.

 18 Q And you didn't write it?

 19 A No.

 20 Q Okay.  Can I have that back.

 21 A But, you know, that form looks different from 

 22 what I remember it.  I don't remember it from 30 years 

 23 ago, but it don't look like we used to fill out that 

 24 many different classifications on one child.

 25 Q All I have, ma'am, is the form that they 
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  1 submitted that you wrote.  And nowhere in here is 

  2 mentally retarded written and instead borderline is?

  3 A I wasn't part of the classification team, 

  4 sir.

  5 MR. JOHNSON:  I have no more questions.

  6 THE COURT:  Redirect.  

  7 REDIRECT EXAMINATION

  8 BY MR. SCHNEIDER:

  9 Q The State asked you whether you were aware of 

 10 an IQ score of 75 at about the time that you did your 

 11 testing.  Had you been aware of that?

 12 A Only on the IQ test that I found.  I had not 

 13 been privileged to the other reports.

 14 Q And you never saw a WAIS score of 75?

 15 A No.

 16 Q Do you know whether that test was validly 

 17 administered?  

 18 MR. JOHNSON:  Objection.  She said she never 

 19 saw it.  How would she know it was valid?

 20 THE COURT:  You can ask her whether she was 

 21 present for the testing protocol even if she never saw 

 22 the score.

 23 Q Were you present for the administration of 

 24 the test?

 25 A The WAIS?  
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  1 Q The WAIS.  

  2 A No.  Usually we don't sit in on one another's 

  3 tests.  It's individual testing.  When I'm testing, 

  4 I'm in there for two or three hours by myself, and the 

  5 psychologist tests by himself.  We don't sit in on one 

  6 another's testing.  We only see the reports after they 

  7 are written and after the eligibility conference.  You 

  8 must have your report written at the time of 

  9 classification.  So I'm not privileged to that report 

 10 up until the day that we meet with the parents.

 11 THE COURT:  And the point would be that since 

 12 you're not present during the administration of those 

 13 other tests, if a mistake were made or something of 

 14 that nature, you wouldn't know about it.  

 15 THE WITNESS:  In the calculation, no.  It 

 16 would take another psychologist to go over the raw 

 17 data.  And usually the districts don't release the raw 

 18 data.  They only release the reports.  Because I don't 

 19 have the raw data to my tests.  That's a policy that 

 20 Newark and other districts have.  You get the report, 

 21 but you never get the raw data.  So if there is a 

 22 mistake or error made, you would never be able to pick 

 23 it up.  You have to go off of what's written on the 

 24 paper because the districts don't release the test 

 25 protocol that the child actually worked on.
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  1 BY MR. SCHNEIDER:  

  2 Q In those years what was the student/teacher 

  3 ratio for emotionally disturbed children?

  4 A Emotionally disturbed is 8, and it's still 8 

  5 today.

  6 Q 8 to 1?

  7 A 8 to 1.  You can put 3 other children in 

  8 there, but you have to have a teacher's aide in there 

  9 for 11.

 10 Q And for educable mentally retarded, what was 

 11 the ratio?

 12 A It's 16.

 13 Q So, in fact, by categorizing someone as 

 14 emotionally disturbed, there was a lower student/ 

 15 teacher ratio?

 16 A Yes.  And even all the classifications that 

 17 they use, the multiply handicapped is 8.  Perception 

 18 impaired was 12.  None of them was 16.  So they did 

 19 take that into consideration.  None of the 

 20 classifications was given on that paper, and that's 

 21 unusual.  I have never seen that many classifications 

 22 on one child on a paper.  Because usually multiply 

 23 handicapped you just outline the primary handicap, and 

 24 you can list the secondary handicap and conditions.  

 25 But I have never seen that many handicapping 
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  1 conditions checked off on one child.  

  2 That's from a different district, too.  

  3 Because he was classified in Orange, wasn't it?  

  4 Wasn't it Orange?  That's not Newark classification.

  5 Q One last question, if I may:  The tests that 

  6 you administered measure mental capacity; is that 

  7 right?

  8 A Yes.

  9 Q They weren't academic achievement tests, were 

 10 they?

 11 A Yes.  I gave academic achievement.  I gave 

 12 intelligence.  I gave memory.  I gave math, just math, 

 13 special math tests.  I gave a battery of tests.  I 

 14 gave visual discrimination.  I gave Slosson oral 

 15 reading.  I gave the PIAT, and I gave the 

 16 developmental test of visual multiple integration, 

 17 which is how they came up with the perceptually 

 18 impaired because he was about five years below 

 19 perceptually.

 20 Q But those tests are designed to measure his 

 21 aptitude -- right? -- not achievement?

 22 A They measure both.

 23 Q And the object here was to test his ability 

 24 to learn, not what he had learned; is that right?

 25 A I tested both, what he had learned.  The PIAT 
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  1 achievement was what he had learned.

  2 MR. SCHENIDER:  Thank you. 

  3 MR. JOHNSON:  No questions.

  4 THE COURT:  Thank you.  You may step down.  

  5 You are excused.

  6 MS. SMITH:  The petitioner calls Jeffrey 

  7 Myers.

  8 THE CLERK:  State your full name for the 

  9 record, please.  

 10 THE WITNESS:  Jeffrey Myers.

 11 THE CLERK:  And spell your name, please.  

 12 THE WITNESS:  J-e-f-f-r-e-y M-y-e-r-s.

 13 THE CLERK:  And name the city and state in 

 14 which you reside.  

 15 THE WITNESS:  I live in Pennsylvania.  

 16 Coatesville is the city.  

 17 JEFFREY MYERS,

 18 called on behalf of the petitioner, having been first 

 19 duly sworn, was examined and testified on his oath as 

 20 follows:

 21 DIRECT EXAMINATION

 22 BY MS. SMITH:

 23 Q Good morning, Mr. Myers.  

 24 A Good morning.

 25 Q Mr. Myers, are you currently employed?
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