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I agreed to leave private practice and take over the Project primarily to revitalize 
the ABA's effort to recruit major firms to provide pro bono post-conviction 
representation. With the elimination of funds for the resource centers, the absence of 
counsel at the state habeas stage - not to mention the shortage of qualified lawyers - 
has reached crisis levels. As you know, we are focusing first on those states where the 
crisis in capital post-conviction representation is particularly severe. Because ail federal 
funding for the capital post-conviction offices (known as resource centers) was 
eliminated by Congress in 1996, the number of jurisdictions facing an emergency is 
growing. 

This situation has become even more urgent because of the passage of the 
Antiterrorism and Effective Death Penalty Act (AEPDA) in April of 1996, which provides 
a one-year statute of limitations for the filing of federal habeas corpus actions. For 
many inmates, the clock is now ticking under the statute, but these unrepresented 
individuals have no way to exhaust their state remedies with state post-conviction 
actions. There are inmates in Georgia, Alabama, Texas, Nevada, Missouri, Mississippi 
and Louisiana, among other jurisdictions, who are without counsel. Georgia has gone 

- forward with post-conviction hearings in a case in which a man with an I Q  of less than 
80 was unl-epresented. 

For a variety of reasons, we identified Alabama and Georgia as our first target 
states. There is no compensation for counsel in state post-conviction proceedings in 
Georgia, and counsel fees are limited to $600 in Alabama. As a result, many of those 
under sentence of death are without attorneys to represent them in obtaining review of 
their convictions and death sentences. Fortunately, Georgia has both the Georgia 
Resource Center, headed by Steve Bayliss, and Steve Bright's office, the Southern 
Center for Human Rights. Bryan Stevenson is the director of the Equal Justice Initiative 
of Alabama (EJI) in Montgomery. Each of these offices offers pro bono counsel the 
kind of assistance and support they often need. In addition, the Section of Litigation 
has just approved funding for a staff attorney fellow at  EJI whose primary responsibility 
will be to assist volunteer attorneys such as yourself. I am enclosing two brief 
pamphlets about EJI in the original of this correspondence. 

As we discussed, there may be good reasons for you to accept a case in your 
own state, Tennessee. I am awaiting word from David Keefe about just such a 
possibility and should be able to give you more information early next week. 
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Certainly, you want a frank and realistic picture of what is involved in taking a 
capital post-conviction case. However, I want to begin by emphasizing that the 
difference competent counsel can make in post-conviction proceedings has been 
repeatedly shown. Two-thirds of the convictions of death sentences imposed in capital 
cases in Georgia have been set aside in federal habeas corpus actions. Enclosed in 
the original you will find a memo written by Doug Robinson, of Skadden Arps in 
Washington, D.C., about Skadden's victory in Texas in Jesse Macias' case, along with 
a letter from Doug encouraging other firms to represent death row inmates. 

One reason for the success of civil firms in this area is that those facing death 
often received inadequate representation from the lawyers appointed to defend them at 
trial. These lawyers were paid only token amounts to handle the cases. Many were 
inexperienced or incompetent and lacked the resources to defend a case adequately. 
In addition, individuals facing the death penalty in many states have been represented 
by lawyers trying their first cases, who were senile or intoxicated, lawyers ignorant of 
governing law, who used racial slurs to refer to their clients, who slept or were absent 
during crucial parts of the trial, and lawyers who were denied or never requested any 
investigative or expert assistance. 

There are differences in post-conviction practice and procedure in each state 
that will affect matters such as statutory deadlines and costs. And because these 
cases have iypically been so poorly handled at trial one cannot predict, based upon a 
summary of a given case, or even a review of the opinion on direct appeal, what 
potential winning legal issues or factual claims exist. In my experience, one of the most 
rewarding aspects of handling a habeas case is the opportunity to unearth and present 
meritorious defenses and mitigating evidence that were not developed at trial, and 
afford a client the vigorous advocacy he or she never received. 

Your firm may be apprehensive about areas of practice that are far afield from 
those in which it specializes. The substantive criminal law will be new to civil litigators, 
as will many aspects of investigating, preparing and presenting capital post-conviction 
claims. However, because habeas corpus is a civil proceeding, some of the rules 
affecting pleadings, discovery and proof - especially in federal court - will be quite 
familiar. There are arcane and ever-evolving aspects of habeas procedure that are 
difficult for everyone who takes a case, including the most experienced criminal defense 
lawyers. Nonetheless, this is a challenge civil firms routinely overcome. 

Of necessity, this outline oversimplifies some of the procedural and substantive 
issues invoived. It applies only to cases that have just completed direct appeal. If your 
firm takes a case that is further along in the system, i.e., already has been through one 
round in federal court, some of this information will not apply and there will be additional 
and different procedural layers to consider. 
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1. Your f i rm will be expected to take a case as soon as possible after the 
patitiow for writ of certiorari to the United States Supreme Court from the direct 
appeal has been denied. If relief is denied by the state judge -- and you must assume 
it will -- your firm will be expected to follow the case through proceedings in federal 
court and, ultimately, clemency if all habeas efforts fail. Given the severe time limits on 
state and federal habeas, the earlier your firm enters the case, the better. There may 
be an advantage to having your firm prepare the petition for certiorari. This will depend 
upon the case you take and the advice you receive from the office to which we refer 
you. 

in years past, volunteer counsel often accepted a case only at the federal post- 
conviction stage. A number of developments, most significantly, passage of the 
AEDPA in 1996, make it imperative that your firm handle the state post-conviction 
proceedings from investigation through hearing. The strategic choices involved in 
coping with the changes in case and statutory law are more complicated than can be 
covered in this letter. There is no doubt, however, that the client's chances of success 
are far, far greater if your firm handles the state post-conviction petition. 

- 
2. You must assume that there will be no compensation for attorney time 

or any costs incurred at the state post-conviction stage. As 1 mentioned, Georgia 
provides no fees or reimbursement at the state post-conviction stage. The funding in 
most other states is, at best, negligible. However, a firm cannot postpone any 
reasonably necessary investigation or expert evaluations with the hope of being 
compensated later in federal court. While payment may be authorized there, the 
doctrine of exhaustion requires you to substantially preserve legal claims and the facts 
supporting those claims in state court. 

3. What claims are most often raised in capital habeas petitions? Because 
of limitations imposed by statute and case law, not all legal issues raised on appeal are 
cognizable on habeas corpus. Again, these are the intricacies of the practice that must 
be learned. Complete familiarity with the trial and appellate record is essential, but is 
sniy a starting point. The purpose of a petition for writ of habeas corpus is to permit an 
extra-record examination of the case to develop evidence that the defendant was 
denied basic due process at the guilt and/or penalty phase of the trial and/or on direct 
appeal. 



Aug-27-04 03:42P ABA DEATH PEN REP 

Earle J. Schwarr, Esq. 
Re: ABA Pro Bono Capital Post-Conviction Counsel 
January 31,1998 
5 

In evaluating the government's case you will be searching for exculpatory 
evidence that might have been suppressed or was not discovered by the trial attorney. 
FOP example, did any of the state's witnesses - especially informants - commit pe jury? 
Were informants given compensation or deals in pending cases that were not revealed 
to the defense? Did the prosecution conceal evidence that an eye-witness changed 
his or her mind about an identification? Was there a failure to conduct scientific testing 
of physical evidence or is there reason to believe the testing was unreliable? 

Your firm will be investigating both the underlying charge and the client's life 
history to ascertain what evidence was not presented by counsel at trial that might 
reasonably have resulted in an acquittal, conviction of an offense less than capital 
murder, or most importantly, what evidence in mitigation was not presented that might 
Rave led to a sentence other than death? When, as too often occurs, trial counsel has 
conducted virtually no investigation, the defense team will be interviewing witnesses to 
the underlying offense and conducting investigation of the client's family, medical and 
education history, and records of previous convictions and incarceration that might 
disclose the untold evidence of mental illness, neurological impairment, mental 
retardation, and sexual and physical abuse. These social history investigations are 
unquestionably time-consuming, but properly s u p e i v ~ s e d  by an experienced capital 
case investigator or mental health professional, student interns can do much of the leg 
work such as locating, gathering and even summarizing records. Given the likelihood 
that no such exploration of your client's background was conducted by trial counsel, 
these investigations yield a wealth of compelling information. 

4. The results of your firm's investigation will form the basis of the claims 
raised in the state petition for post-conviction retief. The availability of discovery 
proceedings varies from state-to-state. Again, depending upon the jurisdiction, the time 
limits in which to file your initial petition may be extremely short, a matter of months. 
Opportunities to amend and extend the time for additional investigation will depend 
upon local rules and the particular judge. Changes in state and federal law mean that 
the first round of habeas litigation is probably the only round. The importance of 
thorough investigation and presentation of claims in the state petition cannot be over- 
emphasized. Evolving procedural rules in federal court may well preclude consideration 
of any other claims. Depending upon the particular claims you raise, there may be an 
evidentiary hearing in state court. Because of limitations imposed by the AEDPA - 
many of which are still the subject of litigation - you must anticipate the government will 
take the position, once you are in federal court, that the client is not entitled to another 
hearing. 



Aug-27-04 03:43P ABA DEATH PEN REP 

Earle J. Schwan, Esq. 

L 
Re: ABA Pro Bono Capital Post-Conviction Counsel 
January 31, 1998 
6 

5. It is jrnpossible to predict the number of hours and the costs to the firm 
with any precision as much depends upon the case you accept and the 
jurisdiction. Because the representation at trial has often been grossly inadequate, a 
review of the appellate record cannot begin to tell you what a thorough investigation will 
yield. The hours and costs expended by volunteer firms vary widely. Like any litigation, 
post-conviction practice involves periods of intense activity interspersed with what may 
be months during which the demands on the firm's resources will be minimal. 

6. The need to use resources in capital litigation wisely and effectively is 
another reason why it is vital that partners and associates should receive 
-training. Staff attorneys at an office such as EJI can assist your firm so that resources 
are not wasted. They do extraordinary work, carrying substantial caseloads on a very 
small budget. They can help locate experienced investigators, mitigation specialists 
and mental health experts, and even weed out claims that need not be pursued. There 
are excellent training opportunities for you, in addition to written materials that will help 
guide you through the state and federal habeas proceedings. EJI is holding a three- 
day seminar in Alabama at the end of March that focuses on post-conviction 

- representation. Just two of the other up-coming seminars are the CACJICPDA Death 
Penalty Seminar in Monterey, California from February 13 through 16 and NLADA's Life 
in the Balance in Philadelphia, which will be held March 22-25. In the original, I have 
enclosed copies of the brochures for both programs. 

The intricacies of federal habeas practice are detailed in several outstanding 
texts, including one by Prof. James Liebman and a "checklist" of procedures and issues 
written by Prof. Ira Robbins. The NAACP Legal Defense Fund has an extensive 
manual concerning the impact of the AEDPA. Case up-dates are available and training 
sessions are offered by the Habeas Assistance and Training Project, as well as several 
criminal defense organizations. Our project will also be sponsoring recruiting and 
training meetings in a number cities each year to offer pro bono attorneys an 
opportunity to get together and discuss their cases. Should you take a Tennessee 
case, we will be sure to let you know what training programs will be held in your state. 

Your assistance offers a death row inmate what may be the first and only 
competent representation he or she will receive. Our experience has been that the 
partners and associates will develop an enduring commitment to the pursuit of justice 
for the client. Whether or not you prevail in court, you will have provided a unique 
service i o  the cause of equal justice and fundamental fairness. 
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I look forward to speaking with you next week. Once you have been assigned a 
client, be assured that Mary Maguire, the project associate, and I are available for any 
further assistance you may need. 

ELISABETH SEMEL 
Director 

Enclosures 

cc: Lawrence J. Fox, Esq. (without enc.) 
H. Thomas Wells, Jr., Esq. (without enc.) 


