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Dear Board Members: 

As a magistrate judge of this court, it is my duty to bring to y o y  attention what appears to 
be a serious violation of the Rules of Professional Conduct by the above-named attorney. Assigned 
to me currently is an action, Robin D. Mvers v. Dona1 Campbell. et al., CV-04-C-6 1 8-NE, in which 
an Alabama prisoner under a sentence of death is seeking federal habeas corpus relief pursuant to 
28 U.S.C. 5 2254. Mr. Schwarr, previously represented Mr. Myers for several years during state 
post-conviction proceedings preliminary to the filing of the cunent habeas petition. Based on a 
declaration that Mr. Schwarz has filed in the current habeas action, it appears that he wilfully 
neglected h s  representation of Mr. Myers in violation of Tennessee Rules of Professional Conduct 
1.3, 1.4, and 1.16. 

Some background is helpfid to an understanding of this matter. Mr. Myers was convicted 
of capital murder in the Circuit Court of Morgan County, Alabama, and sentenced to death. His 
direct appeals were exhausted in January 1998. At about that same time, the American Bar 
Association Death Penalty Representation Project approached Mr. Schwarz about undertaking pro 
bono representation of death-row inmates, although it was initially anticipated that Mr. Schwarz 
would be assigned to a Tennessee prisoner. Mr. Schwarz agreed to do so, and on January 3 1,1998, 
the ABA sent him a letter confhmkg his agreement. The letter detailed the difficulties of 
representing death-row inmates and explicitly advised that "your firm will be expected to follow the 
case through proceedings in federal court and, ultimately, clemency if all habeas efforts fail." The 
letter also plainly stated that federal habeas actions are subject to a one-year limitation period. 
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In July 1998, Mr. Schwarz was assigned to represent Mr. Myers, an Alabama death-row 
prisoner, which he did as pro hac vice counsel from 1998 to 2003, filing and prosecuting his Rule 
32 (AlabamaRule of CriminalProcedure 32) state post-conviction petition. Mr. Schwarz apparently 
interviewed Mr. Myers and conducted an investigation before filing the post-conviction Rule 32 
petition in December 1998. Following the denial of relief in the state trial court three years later, in 
late 2001, Mr. Schwarz filed an appeal to the Alabama Court of Criminal Appeals, which a f h e d  
the trial court's denial of relief in February 2003. According to Mr. Schwarz's own declaration, a 
copy of which I have enclosed, he did not inform Mr. Myers about the denial of his appeal, nor did 
he file a certiorari petition in either the Alabama Supreme Court or the United States Supreme 
Court, He did not even file a notice of withdrawal from representation of the petitioner. At 
paragraph 9 of the declaration, Mr. Schwarz states: 

"After the Alabama Court of Criminal Appeals denied Mr. Myers' appeal, I did not 
tell Mr. Myers that I was no longer representing him. I did not inform Mr. Myers that 
I would not file a notice of appeal in the Alabama Supreme Court or that I would not 
pursue relief on his behalf in federal court. I did not have any contact at all with Mr. 
Myers after the Alabama Court of Criminal Appeals denied Mr. Myers' appeal." 

Mr. Myers now claims that it was not until a year later, in February 2004, that he discovered 
the denial of his appeal and that no other steps had been taken to preserve his opportunity to seek 
federal habeas relief. Although other counsel subsequently filed the federal habeas petition now 
assigned to me, the State of Alabama contends that it is time-barred under 28 U.S.C. 8 2244(d), 
because more than one year elapsed between the time the Rule 32 proceedings terminated and the 
filing of the federal petition. It is possible that this neglect by Mr. Schwarz may result in the 
preclusion of any federal habeas review of Mr. Myers' conviction and death sentence. 

I believe these events may involve violations of Rules of Professional Conduct 1.3,1.4, and 
1.16. First, it does not appear that when Mr. Myers' appeal was denied, Mr. Schwarz acted "with 
reasonable diligence and promptness" to secure his client's right to seek federal habeas relief, as 
required by Rule 1.3. Likewise, he did not "keep [his] client reasonably informed about the statusmof 
his appeal, nor did he "explain [the] matter to the extent reasonably necessary to permit the client 
to make informed decisions" about his situation, as required by Rules 1.4(a) and (b). Finally, it 
appears he simply abandoned his representation of Mr. Myers without taking "steps to the extent 
reasonably practicable to protect [the] client's interests ...," as required by Rule 1.16(d). 
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To aid your understanding of the problem, I have enclosed a rather long brief by Mr. Myers' 
current attorneys; Mr. Schwarz's declaration; a letter to Mr. Schwarz fkom the Alabama Attorney 
General's Office dated February 13, 2004; and two letters to Mr. Schwarz fkom the ABA Death 
Penalty Representation Project dated January 3 1, 1998, and July 13, 1998. Because Mr. Schwarz 
was admitted pro hac vice before an Alabama court, I am also forwarding a copy of this letter and 
enclosures to the General Counsel of the Alabama State Bar Center for Professional Responsibility 
for investigation as a bar complaint in this state as well. Finally, out of a duty of full disclosure to 
the litigants in my court, I am forwarding a copy of this letter (without the enclosures, which they 
already have) to Mr. Myers' current attorneys and the Alabama Attorney General's Office. 

Thank you for your carefbl attention to this very important matter. 

T. Michael P U ~ & ~ I  

U. S. Magistrate Judge 

cc: Earle J. Schwarz, Esq. 
Gladder Brown, PLLC 
Suite 1700 
One Commerce Square 
Memphis, TN 3 8 103 
(With enclosures) 

Katherine I. Puzone, Esq. 
Federal Defenders 
Middle District of Alabama 
201 Monroe Street, Suite 1960 
Montgomery, AL 3 6 1 04 
(Without enclosures) 

J. Anthony McLain 
General Counsel 
Alabama State Bar Center for 
Professional Rsponsibility 

415 Dexter Avenue 
Montgomery, AL 36 104 
(With enclosures) 

Tracy Daniel, Esq. 
Assistant Attorney General 
Office of the Attorney General 
Alabama State House 
1 1 South Union Street 
Montgomery, AL 36130 
(Without enclosures) 


